NOTETAKING &nND RECORDKEEPING

= What Kinds Of Notes Should Be Kept?
= Notetaking
»= Recordkeeping




WHAT KINDS OF NOTES SHOULD BE KEPT?

= Assemble an investigation file and keep it in a secure
location

= Keep a timeline of the steps in the process, including dates
of all meetings and interviews

= Interviews - notes vs. recording
= Recordingis becoming more common

= Notes - handwritten vs. computer
* Interviewee verification

= Records of all contacts, including emails and phone calls
with all parties




NOTETAKING

= Taking notes may slow down the interview in a good way

» Use pre-prepared numbered questions as a framework but
be flexible

= Notetaking should occur throughout the entire interview,
not just when a Respondent makes a pertinent disclosure
or an “incriminating” remark

= Documentation is critical to creating the record of the
complaint

= Remember that students have the right to inspect their
education record under FERPA




NOTETAKING (CONT.)

* Notes should be complete and detailed
* |mportant for assessing credibility
= Decision may turn on small details

= Where possible, include verbatim statements on critical
iIssues — use their words, not yours

= Keep notes regarding what the Complainant, Respondent,
and witnesses are told

= You may want to summarize perceptions of credibility

= Recognize, however, that notes and evidence may be
subject to review




NOTETAKING (CONT.)

= Remember that the “sole possession” FERPA exception is
very limited

= Date all records and include who was present at any
meetings; number pages

* Review your notes before the interview concludes
= Clarify anything about which you are unclear

* Document any refusal to answer, evasion, or refusal to
participate

= Capture key quotations

» Review and finalize notes immediately upon completion of
interview




RECORDKEEPING

= Certain records must be maintained for at least seven
years:

= Sexual harassment investigation, including any
responsibility determination, any disciplinary sanctions
imposed, and any remedies implemented

*= Any appeal and related result(s)
= Any informal resolution implemented
= Any supportive measures implemented

* Foreach conclusion, Recipient must document the
rationale for its determination

* Recipient must document measures taken to
preserve/restore access to education programs/activity




RECORDKEEPING (CONT.)

= Considerations for Investigator notes
= Fact-based observations
= Avoid conclusions or determinations

= “Maintain” applies to what is kept
= Develop and maintain minimalistic note-taking style
= Qverwritten notes

= Think about who could potentially read - parties,
attorneys, judge, jury, public




MEETING CONSIDERATIONS

= Environment
= |nvestigators
= Managing Expectations




THE ENVIRONMENT

= Where will the interview be conducted?
= Personal office?
= Conferenceroom?

» Videoconference, phone, and email interviews

" |mportant aspects:
= Neutral environment
= Minimize distractions
= Sitin their chair

» Check the lobby/waiting area for distractions and
“hidden messages”

* Privacy (visual and auditory)




THE INVESTIGATORS

= Maintain professionalism, but balance with relaxed
atmosphere

= Attire
= Demeanor

» The Investigator is an extension of the environment

= |nvestigator neutrality is key but should be balanced with
compassion

* Maintain good eye contact and comfortable, open body
language




OTHER CONSIDERATIONS

= Consider who should conduct the interview and who
should be taking notes

= Allow time (What if there isn’t enough?)
= Use breaks strategically

* Remain calm and professional




MANAGING EXPECTATIONS

= No oneis happy at the end of these cases

= People who conduct investigations with skill rest secure in
the knowledge that all involved, including witnesses, are
treated objectively and fairly

= Be sure the parties understand parameters of the
policy, what it does and does not cover, how process
plays out, and what process can and cannot accomplish

* Provide ample opportunity for interviewee (especially the
Complainant and the Respondent) to ask questions




QUESTIONING SKILLS & GUIDELINES

A review from Investigator Level |
= Questioning Guidelines

= Conducting Interviews

= Interview Guidelines

= |mpact of Non-Participation




QUESTIONING GUIDELINES

= Prepare an outline of your
qguestions in advance

= Ask questions about the
allegations and the
Take the complaint from evidence and the policy
start to finish through a elements
process of broad to = Focus on areas of
narrow questions and conflicting evidence or
issues that need to be gaps in information

addressed. = Drill down on timelines

and details

* Review your questions
before ending interview




RESTATE/REFRAME

» Restate/summarize what is said - helps validate that you
are listening

= Do notsanitize the language
= Report what is said; rephrase with caution

= Helps ensure you understand what is being said

= Consider using these phrases
= “So, it sounds like...”
= “Tell me more...”
= “Walk me through”
= “Help me understand”




CONDUCTING INTERVIEWS

= Explain that you will be taking notes or recording and why

= Acknowledge that they may have told others what
happened multiple times already and determine who that
may be

= Ask if they or others they are aware of have written about
this in any fashion:
= Blog
= Facebook/Twitter/Social Media
= Journals or other writings
= Texts
= Video journals




INTERVIEW GUIDELINES

= Pay attention to alcohol/drug consumption and timing of
consumption (the “horizontal timeline”)

» Be cognizant of the difference between what was “heard”
(rumor) and what was “witnessed” (facts)

» Ask who else you should talk to and ask for any relevant
documentation (i.e., texts, emails, etc.)

= Dijscuss non-retaliation

= Djscuss FERPA issues




CONDUCTING INTERVIEWS (CONT.)

" |naninterview
" Letthem talk
= Give them a starting pointif they don’t have one
= Drill down later
* |nterrupt for questions only when you must

= Note: some strategies may change based on the
interviewee’s demeanor

= Expressive
= Angry

= Resistant
= Hesitant




CONDUCTING INTERVIEWS (CONT.)

At the end:

What else do you think might be important for us to know?

What other questions are there that you thought we might
ask that we didn’t?

Ask who else you should talk to and ask for any relevant
documentation (i.e., texts, emails, etc.).

Is there anything you want me to ask the other party (or
any witness)? (“Appendix C” - covered in Investigator One)

If you have not ascertained this, try to determine what
Complainant’s motivation is for reporting and what
Complainant hopes to see as a result - BE CAREFUL HERE.




IMPACT OF NON-PARTICIPATION

* Engagement expectations
= What happens if a party declines to be interviewed?
— Requests for written questions
— Refusal to answer questions
— Refusal to engage in process
» What happens if a party declines to testify at the
hearing?

= What happens if a party refuses to submit to cross-
examination?

= Evidentiary preclusions under 2020 regulations

= Evidentiary “vacuum” resulting from non-participation




HIT THE G.A.S.

= Gather Evidence

= Assess Credibility
= Synthesize the Information




GATHER THE EVIDENCE

= Collect the evidence from all sources

= Organize it according to the investigation strategy and
allegations

= Chronology

= Geography

= Policy prohibitions
= Alleged violations

= Summarize evidence in a written report

» This the fact-gathering function. It’s a function all
investigators have performed since at least 2011, and it’s
not new or different as a result of regulations.




ASSESS CREDIBILITY

= Accuracy and reliability of information

= “Credible” is not synonymous with “truthful”

= Memory errors, evasion, misleading may impact

= Primary factors: corroboration and consistency

* Avoid too much focus on irrelevant inconsistencies
» Source + content + plausibility

* Trauma-informed approach should be consistent




COMMON ERRORS IN ASSESSING CREDIBILITY

* Misplaced emphasis on nonverbal indicators of deception
such as nervousness/anxiety

*= Misplaced emphasis on inconsistency of information
provided by an interviewee

= Research shows truthful memory recall includes the
natural omission or subsequent recollection of details

*= Confusion about memory

= Stress and emotion may lead to enhancement of
memory or to the disruption of encoding and retrieval
processes




COMMON ERRORS IN ASSESSING CREDIBILITY

(CONT.)

» Misplaced focus on the status of the parties

* No scientific studies support the notion of
neurobiological response differences between
perpetrators and victims

= Bjas in interviews

= Presumptions of guilt can influence credibility
assessments




INTERVIEW TACTICS

= Reverse chronological order
= Use of a model statement
= Asking unexpected questions

= Asking the individual to recall information in unexpected
ways, e.g., sketch

= Asking interviewees for details that the investigator can
check
= Truth tellers generally add more “checkable” details

* Liars provide details that are difficult to verify

= The Funnel




CREDIBILITY OVERVIEW

Corroboration

= Aligned testimony and/or physical
evidence.

Inherent Plausibility

= “Does this make sense?” E/?fO/’Cemeﬂf GU/'da/?Ce
= Be careful of bias influencing sense of  |NelRZleZlglellXypzlole) g
“logical.” Liability for Unlawful

Motive to Falsify

= Do they have areason to lie?

Past Record

» |sthere a history of similar behavior?
Demeanor EEOC (1999)

= Do they seem to be lying or telling the
truth?

Harassment by
Supervisors




FACTORS TO CONSIDER FOR CREDIBILITY

Corroborating Evidence
= Strongest indicator of credibility

* |ndependent, objective authentication
= Party says they were in class, teacher confirms
= Party describes text conversation, provides screenshots

= Corroboration of central vs. environmental facts

= Notsimply alignment with friendly witnesses




FACTORS TO CONSIDER FOR CREDIBILITY

Corroborating Evidence (Cont.)

= Caninclude contemporaneous witness accounts

= More “separate” the witness, greater the credibility
boost

= Qutcry witnesses
= Does what party said then line up with what they say
now?
= Pay attention to allegiances
* Friends, teammates, group membership
= This can work both directions (ex. honest teammate)




FACTORS TO CONSIDER FOR CREDIBILITY

Inherent Plausibility

* Does what the party described make sense?

= Consideration of environmental factors, trauma,
relationships

= |sit believable onits face?

= “Plausibility” is a function of “likeliness”

= Would areasonable person in the same scenario do the
same things? Why or why not?

= Are there more likely alternatives based on the
evidence?




FACTORS TO CONSIDER FOR CREDIBILITY

Inherent Plausibility (Cont.)
* |sthe party’s statement consistent with the evidence?

= |stheir physical location or proximity reasonable?
»= Could they have heard what they said they heard?

= Were there other impediments? (darkness,
obstructions)

= How good is their memory?
= Temporal proximity based on age of allegations
= “Ithink,” “I'm pretty sure,” “It would make sense”




FACTORS TO CONSIDER FOR CREDIBILITY

Motive to Falsify
* Doesthe party have a reason to lie?

= What’s at stake if the allegations are true?
= Think academic or career implications
= Personal or relationship consequences

= What if the allegations are false?

= QOther pressures on the Complainant- failing grades,
dramatic changes in social/personal life, other
academic implications

= Reliance on written document during testimony




FACTORS TO CONSIDER FOR CREDIBILITY

Past Record
* |sthere evidence orrecords of past misconduct?

» Are there determinations of responsibility for substantially
similar misconduct?

» Check record for past allegations

= Even if found “not responsible,” may evidence pattern
or proclivity

= Written/verbal statements, pre-existing relationship




FACTORS TO CONSIDER FOR CREDIBILITY

Demeanor

Is the party uncomfortable, uncooperative, resistant?
Certain lines of questioning — agitated, argumentative

BE VERY CAREFUL

= Humans are excellent at picking up non-verbal cues

= Human are terrible at spotting liars (roughly equivalent
to polygraph)

Look for indications of discomfort or resistance

Make a note to dive deeper, discover source




CREDIBILITY ASSESSMENTS IN

INVESTIGATION REPORTS

= |ndicate where to look to the Decision-maker without
rending conclusions or making findings related to
credibility

= NOT GOOD
« . . . .
. Hlle' bectsion |nallse| sllneul.el g l“.la'lilke be ulnbﬁellelaable

= GOOD
“Mark’s testimony about X contrasts with Mariana’s

testimony about X, and the accounts of Witness 1 and
Witness 7 aligned with Mariana’s testimony, not Mark’s,
during the investigation.”




SYNTHESIZE AREAS OF DISPUTE

= Examine only actions that have a direct relation to the
situation under review or a pattern of incidents

= Narrow the scope to areas in dispute or disagreement
between the parties

= Two lists: contested and uncontested facts

» Use evidentiary and report review periods to clarify
disputed facts

» Presentevidenceinreport organized around facts relating
to alleged policy violations

= Contested facts will form the bulk of the Decision-maker’s
work in making a determination




UK SAMPLE TEMPLATE
vourunwvessry  FOR INVESTIGATIVE REPORTS

LOGO HERE

This is just one example that may be useful. You should consult with a licensed attorney in your own
Jjurisdiction before adopting this template.

University of Knowledge
Date of Report:

This report addresses alleged violations of the Policy Name(s) of the University of Knowledge.
Names of Investigators conducted the investigation into these allegations. This report will
determine whether it is more likely than not that there has been a violation of the relevant
university policy or policies.

Executive Summary:
(Summarize findings here.)

Procedural History:
Include the date of the incident, the date on which it was reported, how and to whom (generally) it was
reported, the date on which investigators were assigned to it. and the date on which the investigation closed.

On Month XX, 20XX. Reporting Party met with Name Here in the Office of Victim Assistance at
University of Knowledge along with Name Other Present Parties. Reporting Party reported that
General Allegations occurred on Month XX, 20XX. Reporting Party has not reported this matter to
law enforcement at this time, although she is aware of this option.

This report was referred to Investigators Name Here and Name Here on Month XX, 20XX. Both
investigators were present in person for each interview. They alternated questioning and note-
taking roles. This investigation was completed on Month XX, 20XX.

Involved Parties:

Reporting Party is (e.g.. a first-year undergraduate female residing in the residence halls).

1. Responding Party is (e.g.. @ male graduate student and a residence advisor in the residence halls).

2. Witness 1 is (e.g.. a freshman female residing in the residence halls and Reporting Party’s roommate).
3. Witness 2 is (e.g.. @ male undergrad living off-campus and a classmate and friend of Reporting Party).

4. Witness 3 is (e.g.. an employee of Nearby Bar; employee is not affiliated with the university).

THE INVESTIGATION REPORT




ELEMENTS OF THE INVESTIGATION REPORT

= Case identification information:

= Case number, Investigator(s), date of notice, date
assigned to Investigator(s), and date investigation
closed

= Source of initial complaint/allegation:

= Source of initial report, information regarding the
formal complaint; name and contact information of
Complainant, and status; record same for Respondent

» Details from initial report/complaint:
= Nature of incident(s)

= How initial report and/or formal complaint was received
(e.g., security incident report, hotline, in person, web
form, etc.)




ALSO INCLUDE IN THE INVESTIGATION REPORT

» Results of interviews with parties and witnesses

» Results of interviews with experts

= Summary of other information collected (i.e., information
from police reports including pretext calls, medical exams,
video surveillance and photographs, copies of texts,
emails, and social networking messages, etc.)




THE INVESTIGATION REPORT

= Askeleton template is helpful

= The investigation report is the one comprehensive
document summarizing the investigation, including:

Detail the allegations and how they were brought
forward

Explain the role of the parties and witnesses, and any
relations between them
Results of interviews with parties and witnesses

Results of interviews with experts

Summary of other information collected (i.e.,
information from police reports including pretext calls,
medical exams, video surveillance and photographs,
copies of texts, emails, and social networking messages,

etc.)




FOCUS ON WHAT IS NOT KNOWN,

RATHER THAN IS KNOWN

* Find an opportunity to let your subconscious work on the
gaps in information

= |f you are too busy analyzing what you know, you won’t
focus on the need to identify what is missing, what is yet to
be obtained, or why certain witnesses have not told you
things that it would have been logical or expected to hear

from them.

= | ook for evidence that should be there that is not, for
some reason.




BIAS, PREJUDICE, AND CONFLICT OF
INTEREST

What are Bias and Prejudice?

Common Forms of Bias and Prejudice

Impacts of Bias and Prejudice

Conflicts of Interest

Mitigating Bias, Prejudice, and Conflicts of Interest




WHAT ARE BIAS AND PREJUDICE?

Bias

A preference or tendency
to like or dislike

A cognitive process

A thought process
developed over time

through repeated personal
experience

Implicit or explicit

Formed from stereotypes,
societal norms, cultural
experience, expectations
of the people around you

Prejudice

= A preconceived opinion

that is not based on fact,
reason, or actual
experience

Can be classified as
cognitive prejudice,
affective prejudice, and
conative prejudice

Canincludeinjury or
damage as a result of
some judgment or action
of another in disregard of
one’s legal rights




COMMON FORMS OF BIAS WITHIN

INVESTIGATIONS

= Gender Bias

= Showing favoritism toward one gender
identity/expression over another

= Racial Bias

= Showing favoritism toward one race over another or
associating negative traits toward one race over
another

» Confirmation Bias
" |nterpreting ambiguous evidence to support one’s own
opinions or existing position
= Affinity Bias
= The unconscious tendency to gravitate toward those
who have similar identities to us




IMPACTS OF BIAS WITHIN INVESTIGATIONS

= Effects investigator’s perception of parties and witnesses

* Impacts the ability to build rapport, connect, and create
safe/neutral spaces for all participants throughout the
Investigation

» Createsrisk of flawed decision-making when collecting
evidence and questioning participants

= Written materials become subjective and include biased
language

* Presents moments for assumptions not based on evidence
to be made during the investigation

* |ncreases opportunity for a party to successfully litigate

= Reticence to ask needed questions, pursue evidence, or
withesses who should be questioned




COMMON FORMS OF PREJUDICE WITHIN

INVESTIGATIONS

= Cognitive Prejudice
= What people believe is true based on stereotypes
= Caninclude expectations, impressions, criticisms, and
assumptions
= Affective Prejudice
= What people dislike and like
» Considered an emotional form of prejudice

= Conative Prejudice

= Refers to how people tend to behave toward another
person or group of people (often driven from first
impressions or impulsive conclusions)

= Directly related to cognitive and affective prejudices




IMPACTS OF PREJUDICES WITHIN
INVESTIGATIONS

= Creates tension within the investigation and the
process

» Presents risk of discriminatory actions/behaviors
toward parties

= Ability to stop, prevent, and remedy diminished
= Can create a hostile environment

* Threatens equal access to the institution’s
educational program, activity, or employment

* Problematic and damaging to institutional culture




BIAS AND PREJUDICE

COMMON IDENTITIES IMPACTED

LGBTQIAA2SP+

Gender identity/Expression
= Example: Nonbinary identities

Race
= Example: BIPOC

Ethnicity
= Example: International students/employees

Religion
* Example: Muslim

Athletes

Fraternity and Sorority Members




CONFLICTS OF INTEREST

» Conflicts of interest create role confusion that can compromise
impartiality and objectivity
= Types of conflicts:

= Sjtuational conflicts

— Wearing too many hats in the process; making more than
one substantive decision in the same matter

= Positional conflicts
— Divided loyalties; lack of independence
= |Legal Counsel as Decision-Maker
= Non-impartial Decision-Maker(s) or Appeal Decision-Maker(s)

= Simply knowing a student or an employee is typically not
sufficient to create a conflict of interest; the question is whether
the knowledge/familiarity compromises objectivity

= Previously disciplining a student or employee is often not a
conflict of interest, inherently




MITIGATING BIAS, PREJUDICE & CONFLICTS OF

INTEREST IN INVESTIGATIONS

» Establish a process for self-recusal

= Recommend the TIXC provide oversight of investigation and
hearing

= Strategy meetings
= Regular check-ins

" Reportreview

= |nsulation against internal/external pressures

= Allow parties the opportunity to challenge Investigators and
Decision-makers

* Replacement of personnel
= Redo portions of grievance process

= Anticipate questions about Investigator credentials/bias at
the hearing

= When bias is disqualifying, fix it right away. Don’t let it fester.
= Develop an appeal process that can address bias




INCLUSIVE INVESTIGATIONS

Bias-free Writing

Tips for Inclusive Investigations
Considerations for Inclusive Investigations
Importance of Visibility




BIAS-FREE WRITING

* Words communicate ideas, but also reflect power, status,
and privilege

» Language can reflect social capital

= Conscious and purposeful use of language can promote
equity, justice, and inclusion

» The use of bias-free language ensures the content does not
exclude, demean, or offend groups

* Bias-free communication attempts to include all identities

of people in a way that doesn’t make assumptions about
the receiver of the communication

= Bias-free writing does not discriminate




TIPS FOR INCLUSIVE INVESTIGATIONS

= Know your own biases
= Have your writing proofread by others
= Read your own work to recognize language that is part

of your everyday speech
* Focus on what’s relevant
* Onlyinclude information on identities when applicable

» Recognize and acknowledge differences
* Not supposed to imply differences don’t exist

= Think small
» Be as specific as possible
= Specificity is preferred over generalization

— Example: Avoid using “students of color” generally
when you are really referring to a specific racial group




CONSIDERATIONS FOR INCLUSIVE

INVESTIGATIONS

= EFducate members of the Title IX Team
= Avoid labels
= When in doubt, ask

= Be mindful of power dynamics and targeting within the
process

= Don’t make assumptions

= Describe identities and group connections as they have
been described by parties

= Avoid using language that refers to peoplein
objectifying ways

* Provide a safe, non-judgmental, and respectful
environment




IMPORTANCE OF VISIBILITY

* People trust what they see and what they know
* Limited visibility equates to limited trust
* Includes trustin policy and procedures
= |ncludes trustin the investigation
= Visibility Bias
= Directly impacts the effectiveness of the work
= Regularly assess the prevalence of visibility bias as it
relates to the Title IX office and program
= Visibility does not always equate to bias or impartiality

= Be cautious, too much targeted visibility can create a
different type of bias




Questions?

AN HA W




Title IX Administrators

LIMITED LICENSE AND COPYRIGHT. By purchasing, and/or receiving, and/or using ATIXA
materials, you agree to accept this limited license and become a licensee of proprietary
and copyrighted ATIXA-owned materials. The licensee accepts all terms and conditions of
this license and agrees to abide by all provisions. No other rights are provided, and all
other rights are reserved. These materials are proprietary and are licensed to the licensee
only, for its use. This license permits the licensee to use the materials personally and/or
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authorized to copy or adapt these materials without explicit written permission from
ATIXA. No one may remove this license language from any version of ATIXA materials.
Licensees will receive a link to their materials from ATIXA. That link, and that link only, may
be posted to the licensee’s website for purposes of permitting public access of the
materials for review/inspection, only. Should any licensee post or permit someone to post
these materials to a public website outside of the authorized materials link, ATIXA will send
a letter instructing the licensee to immediately remove the content from the public website
upon penalty of copyright violation. These materials may not be used for any commercial
purpose except by ATIXA.






