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Evidence of Incapacity:
Potential Context Clues
 Slurred speech
 Scent of alcohol on the breath 
 Shaky equilibrium; disorientation

 Passing out/unconsciousness

 Throwing up
 Known blackout

 Outrageous or unusual behavior (requires prior 
knowledge)

Incapacitation determination is made contextually in 
light of all the available relevant evidence. 
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 If the Complainant was not incapacitated, move to the Consent Analysis
 If the Complainant was incapacitated, but:

 The Respondent did not know, AND
 The Respondent would not have reasonably known of the Complainant’s 

incapacity = no policy violation, move to Consent Analysis
 If the Complainant was incapacitated, and:

 The Respondent knew it or caused it = policy violation
 The Respondent should have known it (reasonable person) = policy 

violation
 The Respondent’s own intoxication cannot be used as a defense

Incapacity Analysis

47NOT FOR D
ISTRIBUTIO

N



© 2023 Association of Title IX Administrators

 Did the Respondent previously know the Complainant?
 If so, was the Complainant acting differently than previous similar 

situations?

 Evaluate what, if anything, the Respondent observed the Complainant 
consuming 
 Use a timeline analysis

 Determine if the Respondent provided any substances to the Complainant

Prior Knowledge Construct
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What clear words or actions by Complainant gave the Respondent 
permission for each specific sexual or intimate act that took place as it took 
place?
 Is there any relevant sexual or intimate pattern or history between the parties?

 What verbal and/or non-verbal cues were present during any acts or portion of 
the encounter that the parties agree were consensual? Non-consensual?
 Contemporaneous communication

 Critical to gather evidence regarding detailed and specific intimate behaviors

Consent Analysis
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 Evidence of the Complainant’s sexual predisposition is never relevant

 Evidence of the Complainant’s prior sexual behavior is not relevant except: 
 If offered to prove that someone other than the Respondent committed the 

alleged conduct; or 
 If offered to prove consent, with respect to prior consent with the 

Respondent

 Even if admitted/introduced by the Complainant

 Does not apply to Respondent’s prior sexual behavior or predisposition
 Not inequitable

Rape Shield Provision
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Information Gathering and 
Recordkeeping
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 Keep investigation file in a secure location

 Compile a timeline of the investigation steps, including dates of all meetings and 
interviews

 Records of all contacts, including emails and phone calls with all parties and witnesses

 Documenting interviews:
 Take specific notes or record
 Recording is becoming more common
 Handwritten vs. typed notes
 Interviewee verification is industry standard practice

Keeping Information
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Notes Interview 
Summary

Investigation 
Report + 

Evidence File

Information Flow
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Recording Transcript
Investigation 

Report + 
Evidence File

Option 2: Recording

Option 1: Notetaking
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 Date all records and identify who was present

 Number pages

 Keep notes describing any information shared with parties or witnesses

 Clarify anything that is unclear

 Document any refusal to answer, evasion, or refusal to participate

 Review and finalize notes immediately upon interview completion

Notetaking and Recording
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IF IT ISN’T WRITTEN DOWN, IT DIDN’T HAPPEN

NOT FOR D
ISTRIBUTIO

N



© 2023 Association of Title IX Administrators

 Notetaking should occur throughout the entire interview

 Taking notes may slow down the interview 

 Use pre-prepared numbered questions
 Remain flexible for follow-ups

 Summarize perceptions of credibility

Notetaking
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 Don’t want interviewees to feel S.O.L.D. out; Avoid:
 Stereotypes
 Opinions
 Labels
 Diagnoses

 Avoid conclusions or determinations

 Interview notes may be subject to “inspection” 
rights under FERPA
 “Sole Possession notes” exception is very 

limited

Notetaking
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 Certain records must be maintained for at least seven years
 Comprehensive complaint file

 Electronic database preferred over paper files

 TIXC is responsible for managing record retention
 Follow applicable Title IX and/or institutional practice for record destruction

Recordkeeping
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Collecting and Managing Evidence

© 2023 Association of Title IX Administrators 58NOT FOR D
ISTRIBUTIO

N



© 2023 Association of Title IX Administrators

 Discuss with parties and witnesses as soon as feasible 
 Evidence provided by the institution

 Record names of witnesses and contact information

 Save relevant communications in a secure location, not just on the device
 Screenshots
 Date stamps

 Physical evidence
 Clothing 
 Damaged property
 Injuries

Evidence Preservation
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 Properly record and categorize evidence provided to Investigator or TIXC
 Quick access (indexed, digitized)
 Organized
 Redacted versions and/or descriptions of explicit content

– Unredacted version available for viewing

 Ensure the evidence is not compromised
 Establishing chain of custody
 Do not modify evidence in any way, unless you are clear about doing so

Evidence Management
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Store information in secure locations:
 Electronic

 Password protection or encryption; multi-factor authentication
 Limited access, auditable storage
 View or save information on appropriate devices

 Physical 
 Locked; limited access

 Remove personally identifiable information

 Communicate information storage practices to parties

Managing Sensitive Information
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 Establishing an MOU is beneficial
 Build relationships 
 Understand their process
 Clarify level of access to law enforcement evidence

 Obtain documentation about chain of custody
 Authentication efforts
 Source of evidence

 Obtain officer statement or testimony about evidence

 Be aware of implications for sharing/releasing LE evidence

Law Enforcement Evidence
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 Use a secure file-sharing platform
 Consider functional and time limit restrictions as appropriate for your 

community and process
– Downloading
– Saving
– Printing

 Recommend using a descriptive watermark for each party/Advisor

 Ensure the parties have a user-friendly method for providing feedback

 Provide deadline, parameters, and directions for party feedback

Executing the Exchange of Information
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Investigation Reports
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William Zinsser
American writer, editor, literary critic, and teacher

Investigation Report Writing

It’s a process of asking questions and then 
pruning and splicing and editing the transcribed 
answers, and it takes a tremendous amount of 
time and labor.
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 Investigation report that fairly summarizes all relevant evidence

 Investigators must be trained on issues of relevance and writing investigation 
reports that fairly summarize relevant evidence

 Include relevant inculpatory and exculpatory evidence

 Leave considerable room for best practices

Title IX Regulatory Requirements
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 Investigators should include relevant evidence in their report
 Evidence is relevant if it has value in proving or disproving a fact at issue
 Evidence can also be relevant to credibility assessments
 It is the Investigator’s responsibility to obtain relevant evidence

 Never relevant
 Evidence of Complainant’s sexual predisposition
 Evidence of Complainant’s prior sexual behavior unless

– Offered to prove someone other than Respondent committed the alleged 
conduct

– Offered to prove consent, with respect to prior consent with the Respondent

Relevant Evidence

67NOT FOR D
ISTRIBUTIO

N



© 2023 Association of Title IX Administrators

Relevant

 Not defined by the regulations

 Evidence connected to the complaint
 Not inculpatory or exculpatory

Directly Related Evidence (DRE)
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Directly Related

Not Relevant or 
Directly Related
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Relevant vs. DRE: Example 1
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Relevant vs. DRE: Example 2
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 Color-code the evidence
 Highlight relevant evidence or use a different font color

 Add footnotes to the investigation report indicating where the evidence can be 
found in the DRE file

 Some Investigators prefer to include the DRE as an appendix 
 ATIXA generally prefers a separate file

Strategies for Separating Evidence
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 Investigator obtained screen shots of 36 text messages
 20 are relevant
 16 are DRE

 How could the Investigator separate the evidence into the report and 
evidence file?

Separating Evidence: Example
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 Investigator obtained screen shots of 36 text messages
 20 are relevant
 16 are DRE

 Investigator could:
 Include the relevant texts in the report
 Note that a section of the text messages are redacted
 Create a footnote referencing the DRE file location of the complete text 

thread
 Provide entirety of text conversation in the evidence file

– Color-code the relevant sections and DRE sections

Separating Evidence: Example
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Activity: Relevant vs. Directly 
Related Evidence
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Consider Potential Audiences for Report
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Media

Civil Court

Criminal Court

Legal Counsel

Mediator or 
Arbitrator

External Agency

Law 
Enforcement

Title IX 
Coordinator

Employee 
Supervisor
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Writing Mechanics
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Writer’s attitude 
toward the 
subject or 
audience

TONE
Form or format 

through which a 
narrator 

communicates a 
story

VOICE
When events or 

actions occurred 
in time—in the 

past, present, or 
future

TENSE

The position from 
which the author 
“speaks” to the 

reader

POINT OF VIEW

77

Tone, Voice, Tense, and Point of View

77NOT FOR D
ISTRIBUTIO

N



© 2023 Association of Title IX Administrators

Formal vs. Informal Language

78

Formal Language

 Medical/anatomical terms

 Accurate terms for alcohol or other 
drugs, their composition, and use

 Full words--we would, cannot, 
percent

 Last name, role, titles

 Third-person writing

Informal Language

 Colloquial or slang terms for 
anatomy (“junk”) or sexual acts 
(“smashing”)

 “Weed,” “hunch punch,” 
“hammered”

 Contractions--we’d, can’t

 First name or nickname

 Empathic writing/taking a position
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 Active Voice: used when the subject 
performs the action
 Focuses on the doer of the action
 Best practice

 Passive Voice: used when the action 
is performed upon the subject
 Focuses on the action; doer is 

unknown, implied, or irrelevant

Active vs. Passive Voice
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 Present Tense: expresses anything that is happening now, or is ongoing, 
constant, or habitual

 Past Tense: indicates past events, prior conditions, or completed processes

 Future Tense: indicates actions or events that will happen in the future

 Investigation reports are a narrative of events that have already occurred
 Past tense is best practice
 Avoid changing tenses

– Exception: Investigator actions for the present or future

Tense
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 ATIXA recommends Investigators write from a neutral, detached observer point of 
view (third-person)
 This point of view creates distance between the reader and the parties

– Example: Complainant was scared vs. Complainant reported they were scared

 What and how much the reader learns about the events, people, and locations in an 
investigation report depends on the Investigator’s point of view
 How much does the Investigator know and understand?
 How much does the Investigator want the reader to know?
 How would the report be different if someone else wrote it?

 Does the Investigator describe what parties and witnesses told them, or do they repeat 
what they were told by parties and witnesses?

Point of View
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Writing and Structuring Investigation 
Reports
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Terry Pratchett
English humorist, satirist, and author 

Writing Process

The first draft is just you telling yourself the story.
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“Your ethical duty to the 
person being interviewed is to 
present [their] position 
accurately...but after that 
your duty is to the 
reader. [They] deserve[] the 
tightest package.” 

William Zinsser
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 Templates, templates, templates!

 Transcripts vs. interview summaries

 Narrative vs. bulleted format
 Headnotes

 Multi-party or multi-allegation investigations

 Report, Evidence File, or Appendix?
 Transcribe texts/social media/audio 

recordings
 Description of video content
 Email or other writing description or 

transcript/excerpt
 Expert statements 

Format and Structure

85

Enhancing User-Friendliness

 Table of contents

 Page numbers

 Line numbers

 File naming conventions

 Internal document links
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 Direct quotations and commentary from parties and witnesses can help to 
accurately convey their experiences and perceptions 

 Advisors’ statements should not be attributed to a party

 Care must be taken to indicate whether a quote is something a witness told 
Investigator(s) or something another person said to a witness

Direct Quotations

86

“[Their] own words will always be better than your 
words...this is a person talking to the reader 
directly, not through the filter of a writer.” 

William Zinsser
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Cole described how his relationship with Devyn evolved over 
time: “We were friends, and then we became friends with 
benefits.”

Introduce the 
quotation with a 

complete sentence

When asked to describe his relationship with Devyn, Cole 
responded, “We are friends with benefits.”

Use an introductory or 
explanatory phrase

Cole described his relationship with Devyn as “friends with 
benefits.”

Incorporate the 
quotation part of the 

sentence

Cole used the term “friends with benefits” to describe his 
relationship with Devyn.

Use a short phrase as 
part of the sentence

Incorporating Direct Quotations
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If words are omitted from a quotation, use an ellipsis (…)

 Three dots (…) indicate an omission of words in a sentence or sentences in a paragraph 

 Four dots (….) indicate an omission at the end of one sentence when the quote 
continues onto the next sentence

 Do not change the meaning of the sentence by omitting text

If words are inserted or altered in a quotation to improve readability, use square 
brackets [ ] to indicate the change

 May include:
 Letter case or verb tense
 Replacing a word to clarify meaning

Punctuation for Quotations
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Enclose “sic” in square brackets to indicate that the quote is verbatim, 
though there are spelling or other syntax errors

 Most needed for excerpts from documentary evidence or interview transcripts

 No need to identify the error or include [sic] unless the meaning is unclear

 Helps proofreaders know what is/is not intentional

Punctuation for Quotations
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 Offensive, triggering, or explicit language (i.e., 
slurs)

 Graphic images/videos

 Medical information, including test results

 Mental health information

 Sex assigned at birth vs. gender identity

 Chosen name vs. legal name

Sensitive Information
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 Full redaction vs. role identifiers
 Example:

– Original: Teagan stated that Jesse smacked her with an open hand.
– Full: Teagan stated that Jesse smacked her with an open hand.
– Role Identifiers: Complainant stated that Respondent smacked her with 

an open hand.
 Full redaction is a common practice in law enforcement, but is not 

recommended for Title IX investigations

 Provide key with names for parties and Advisors

Redaction Practices
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 Other options:
 Include full name for first mention
 Use initials
 Use one- or two-letter identifiers (C, R, W1, W2, etc.)

 Create a fully unredacted copy?
 Legal counsel
 Decision-maker(s)

Redaction Practices
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 Investigation report writing is beige

 Unnecessary adverbs and adjectives

 Conclusory words

 Bias language

Word Choice
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 Repetition
 Absolutes
 Generalizations
 Clichés
 Idioms

 Exaggerations
 Jargon
 Abbreviations, initialisms, and acronyms
 Inconsistency

Common Pitfalls
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If you are comfortable doing so, please close your eyes and visualize what is 
happening during each of the following statements.

Word Choice Exercise Part 1
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Now that you’ve heard each of the statements, where would you place the 
described actions on a continuum from least severe/egregious to most 
severe/egregious?

Word Choice Exercise Part 2
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Word Choice Examples
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 The Respondent refused to 
answer the question.

 The Respondent declined to 
answer the question.

 The Respondent chose not to 
answer the question.

 The Respondent refused to 
answer the question.

 The Respondent declined to 
answer the question.

 The Respondent chose not to 
answer the question.

 The Complainant denied
offering to massage the 
Respondent.

 The Complainant vehemently 
denied offering to massage the 
Respondent.

 The Complainant flatly denied 
offering to massage the 
Respondent.

 The Complainant denied
offering to massage the 
Respondent.

 The Complainant vehemently 
denied offering to massage the 
Respondent.

 The Complainant flatly denied 
offering to massage the 
Respondent.
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Word Choice Examples
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Poor Phrasing Example: “On September 21, 2016, four upperclassmen male 
students brought unwelcome sexual activity to Jane Doe and another female 
student in a stairwell at Maplewood.” 
Doe v. Metropolitan Government of Nashville and Davidson County, No. 20-6225 
(6th Cir. May 19, 2022)

Poor Phrasing Example: “On September 21, 2016, four upperclassmen male 
students brought unwelcome sexual activity to Jane Doe and another female 
student in a stairwell at Maplewood.” 
Doe v. Metropolitan Government of Nashville and Davidson County, No. 20-6225 
(6th Cir. May 19, 2022)

Recommended Revision: Four male upperclassmen engaged in unwelcome 
sexual activity with Jane Doe and another female student in a Maplewood 
stairwell on September 21, 2016.

Recommended Revision: Four male upperclassmen engaged in unwelcome 
sexual activity with Jane Doe and another female student in a Maplewood 
stairwell on September 21, 2016.
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 Words communicate ideas, but also reflect power, status, and privilege

 Language can reflect social capital

 Conscious and purposeful use of language can promote equity, justice, and 
inclusion

 Pay attention to communication with individuals in different roles

 Bias-free communication attempts to include all identities in a way that respects 
the subject and doesn’t make assumptions about the recipient

 Bias-free writing does not discriminate

Bias-Free Writing

98NOT FOR D
ISTRIBUTIO

N



© 2023 Association of Title IX Administrators

 Know your own biases

 Focus on what’s relevant

 Recognize and acknowledge differences

 Think small

 Avoid labels

 When in doubt, ask

 Use nouns, objectives, and adjectives properly

Tips for Bias-Free Writing
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Biased and Bias-Free Language Examples
Bias-Free LanguageBiased Language

ChairpersonChairman

Ray has Attention Deficit DisorderRay is mentally disabled

Adults aged 65 and older are our most 
frequent customers

The elderly are our biggest customers

James is the captainThe new Black kid on the team is the 
captain

Students with a household income below 
$20,000 qualify for those scholarships

Poor kids qualify for those scholarships
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“Allegations of sexual assault on college campuses are fraught with potential 
injustice for both female student victims of sexual violence and male students 
who may be falsely accused of improper conduct.”

Doe v. Wake Forest University, 1:23-cv-00114(M.D.N.C., Sept. 6, 2023)

Biased Language Example
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Email to Complainant

Thank you so much for sending your written statement. I would like to set up 
another meeting with you to ask some further questions and discuss the evidence 
that you may have, witnesses you’d like me to speak with, and any other concerns 
you might have. If you could just let me know if there’s a time that works well for 
you and if you have a preferred meeting location, I’ll set an appointment for us.

I hope we can find a good time to meet next week. In the meantime, take good 
care and please don’t hesitate to reach out if there’s anything you need. Thanks!

Bias Example
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Email to Respondent
Thank you for sending your written statement. We will need to meet again so that 
I can ask any follow-up questions I have and discuss the evidence that you may 
have, witnesses you’d like me to speak with, and any other outstanding process 
pieces. Based on your class schedule, I set an appointment for us at 11 AM on 
Monday, February 7, 2022, in my office.
Refer to the list of resources at [website] if you need assistance before our 
meeting.
Sincerely,
Title IX Investigator

Bias Example
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 Provide a space for definitions, context, or source information that would 
disrupt the flow of the report

 Description of electronic devices or applications

 References to appendices or evidence file

 Background information

 Relevant evidence source(s)

 If the Investigator is offering context from their own knowledge, make sure it is 
clearly indicated as such
 Example: The Investigator notes from personal familiarity with the building 

that Room 19 is approximately halfway down the hall from the elevator

Footnotes
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 Consider who will be reading the report now and potentially in the future
 Technology evolves
 Slang shifts
 Pop culture references change
 Businesses come and go
 Generational differences
 Cultural differences

 Do not assume common knowledge

 In text, the footnote follows punctuation except for the em dash (—)

Footnotes
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Footnote Example
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 Complete versions of relevant information incorporated into the investigation report by 
reference or in excerpt form
 Photographs
 Video stills
 Screenshots of text messages/social media
 Access logs, card swipe logs, phone records
 Academic course schedules
 Floorplan diagrams
 Others

 Description, date of receipt, source, method of receipt, and verification/authentication 
information

Attachments, Appendices, and Exhibits
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Document questions suggested or requested to be asked by the parties

Parties’ Questions for Others

108

1

2

3

4

Not Asked/Otherwise Answered
Document: the question posed 

and the answer

Asked and Answered
Document: the question, how it 

was asked, and the answer

Rephrased and Asked
Document: the question, 

rephrased question, rationale for 
rephrasing, and the answer

Not Asked
Document: rationale for not 

asking the question (e.g., 
irrelevant, not allowed)
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 Include parties’/Advisors’ entire feedback and any responses from the 
Investigator(s) as an appendix
 Ask individuals to provide an itemized list of feedback rather than a long 

narrative

 Include appropriate discussion if feedback impacts credibility

 New evidence

 Clarification of earlier statements

 Requested shifts between relevant evidence and DRE

Incorporating Parties’ First Ten-Day 
Review Feedback
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 Follow-up on all areas identified by parties, as appropriate
 Additional evidence
 Additional witnesses
 Questions

 Track changes

 Include each party’s review and comment in appendix
 Note if a party declined to comment

 Include Investigator response to review and comment in appendix
 Rationales for responses

Post-Review Investigator Response
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Absent Information
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Investigators must document all efforts to obtain evidence and an explanation for any 
information that could not be obtained
 Did/does not exist

 Cannot be located

 Party/witness not available or declines to respond to question(s)

 Party/witness declined to submit

 Deleted, destroyed, damaged

 Unable to access without a court order

 Cannot be released due to an ongoing criminal and/or agency investigation

Information Not Obtained
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Include unanswered questions asked during the investigation to: 
 Demonstrate a thorough investigation

 Help guide the Decision-maker to topics that may need further exploration

If relevant, document in the interview summary

 Example: “Witness 2 declined to provide additional information regarding their 
text conversation with Complainant on February 19, 2019. Witness 2 was 
informed that  Complainant voluntarily submitted screenshots of the text 
messages in question for purposes of this investigation.”

Unanswered Questions
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Investigation Report Sections
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 Complaint Information

 Executive Summary

 Relevant Background

 Jurisdiction and Scope

 Applicable Policies and Relevant 
Definitions

 Investigation Timeline

 Incident Timeline(s)

 Summary of Relevant Statements and 
Evidence

 Credibility Analysis

 Discussion and Synthesis

 Recommended Findings

 Recommended Final Determination

 Conclusion

 Appendices

 Evidence File

Investigation Report Sections
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 Complaint date

 Complainant’s name and recipient ID#

 Initial notice date

 Initial notice received from

 Respondent name and recipient ID#

 Date assigned to Investigator(s)

 Assigned Investigator(s)

 NOIA date

 Final investigation report date

Complaint Information
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 Date, time, and manner of complaint
 Complainant or TIXC

 Description of alleged misconduct

 Policies governing the investigation

 Summary of disputed and undisputed facts

 Status of the complaint (e.g., dismissal or referral to Decision-maker(s))

Executive Summary
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 Include additional background 
information as necessary to 
understand relationship history, 
context, etc.
 Separate by topic

Relevant 
Background
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Provide a jurisdiction statement including:
 Date(s), time(s), and location(s) of reported conduct

 Individuals involved

 Relevant policies and procedures related to jurisdiction
 Information and analysis for subject matter jurisdiction
 Institutional control of the context of the alleged misconduct
 Indicate whether Title IX requires the institution to investigate, or whether 

jurisdiction is discretionary, and Title IX does not apply

 Often prepared by TIXC

Jurisdiction
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According to available information, the Respondent is currently a full-time administrative 
employee in the College of Human Performance, and the Complainant is currently a 
third-year doctoral student the physical therapy program. Both parties maintained the 
same institutional affiliations at the time of the reported incident.

The reported incident occurred in Parking Garage Six on the University of the Northwest 
campus in Seattle, Washington, United States. If proven, the allegations would constitute 
sexual assault under University policy and Title IX. 

The University controls the location of the reported incident. The Respondent is an 
employee, and the Complainant is participating in the institution’s education program as 
a student; therefore, the University has jurisdiction over this complaint pursuant to 
Harassment Grievance Policy Section 2(b).

Jurisdiction Statement Example
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 Scope refers to the allegations, timeframes, and parties subject to the 
investigation

 TIXC determines the scope of the investigation

 Content of the complaint is not the sole determinant of investigation scope

 Parties and relevant witnesses
 Provide basic context for a witness’s connection to the institution and the 

parties

 Include when each individual was interviewed and by whom
 Include nonresponsive individuals and anyone who declined to participate

Scope of the Investigation
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The Office of Institutional Equity, which oversees Title IX and VAWA compliance, 
commenced an investigation to determine:

1. Whether the Respondent engaged in behavior that constitutes sexual assault under 
University policy in an on-campus apartment on April 7, 2021

2. Whether the Respondent engaged in behavior that constitutes sexual exploitation 
under University policy in an on-campus apartment on April 7, 2021

Investigator(s) Felicia Morris conducted an investigation in accordance with guidelines 
and requirements set forth by the U.S. Department of Education’s Office for Civil Rights 
for Title IX investigations, the Violence Against Women Act Section 304, and University 
policy. Her efforts were overseen by Melanie Wallace, Title IX Coordinator. Witnesses 
interviewed include current students and non-students.

Scope Example
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This investigation was designed to collect all available information and to determine if 
the complaint should be dismissed or referred to a decision-maker for a formal hearing.

Individuals interviewed:

 Complainant – student

 Respondent – student 

 Witness 1 – student and Complainant’s best friend

 Witness 2 – student and Respondent’s roommate

 Witness 3 – former student and Respondent’s former roommate

Scope Example
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 Include the full text of ALL (correct versions) of applicable policy sections 

 Alleged violation(s)
 Relevant definitions (e.g., consent)
 Standard of Evidence

 Consistent with the Notice of Investigation and Allegations (NOIA), including any 
amendments thereto

Applicable Policies and Relevant 
Definitions
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 Decision-maker or TIXC will need to include “a description of the procedural 
steps taken from the receipt of the formal complaint through the 
determination” in the outcome letter 
 Notifications to the parties
 Interviews with parties and witnesses
 Site visits
 Methods used to gather other evidence
 Hearings held

 Note any process delays, including rationale

Investigation Timeline

125NOT FOR D
ISTRIBUTIO

N



© 2023 Association of Title IX Administrators

 Timelines: visual representation or list that shows events in chronological order

 One timeline for the reported incident(s) based on all available information
 Use separate timelines for multiple incidents if necessary

 Reference evidence connected to points on the timeline (e.g., timestamped text 
messages, receipts, call logs)

 Especially helpful in evaluating incapacitation

 For stalking allegations, it is an industry standard to include a timeline to assess 
the “course of conduct” element of the offense

Incident Timeline(s)
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~10:00 PM

1:47 AM

C & R meet at Marty’s Convenience Store and 
purchase beer, wine, and bread

Marty’s

W2 texts R and tells him that W2 and W3 are 
coming back to the apartment; R says he is 
“entertaining”

Roommate Text

C uses the restroom and begins feeling “like it took a 
lot of effort to move [her] limbs” and “everything was 
going on around [her] in slow motion”

Restroom

C & R travel to R’s on-campus apartment and 
begin consuming alcohol and watching Netflix

Travel

Incident Timeline Example
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~2:00 AM

2019

4:03 AM 

R leads C down the hallway from the living room 
into his bedroom 

Bedroom

C texts W1 after C woke up nude with marks on her 
neck, pain in her genital region, and no recollection 
of removing her clothes

Complainant Text

R engages in penile-vaginal 
penetration with C; condom is used

Alleged Sexual Assault

W2 & W3 arrive at the apartment and have a 
brief interaction with R in the hallway; R obtains 
a condom from the bathroom

Roommates Return

128

Incident Timeline Example
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~4:30 AM W1 picks up C outside of R’s residence hall and 
transports C to the hospital for a sexual assault 
examination

Pick-up

Incident Timeline Example
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 Timeline established by using all available information
 Receipts
 Text message time stamps
 Witness statements
 Party statements
 Building access records
 Other NOT FOR D
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Content may dictate the most logical organization structure for this section
 Chronological by interview

 Chronological by incident timeline

 By allegation

 Parties first, then witnesses

Summary of Relevant Evidence
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 Credibility is largely a function of 
corroboration and consistency

 Credibility Assessment involves 
evaluating the extent to which evidence is 
believable and reliable (accurate or 
truthful)
 Refrain from focusing on irrelevant 

inaccuracies and inconsistencies

 Note: memory errors alone do not 
necessarily diminish witness credibility, 
nor does some evasion

Credibility
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Corroboration
 Aligned testimony and/or physical evidence
Inherent Plausibility
 “Does this make sense?”
 Be careful of bias influencing sense of “logical”
Motive to Falsify
 Do they have a reason to lie?
Past Record
 Is there a history of similar behavior?
Demeanor
 Do they seem to be lying or telling the truth?

Credibility Factors
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Enforcement Guidance 
on Vicarious Employer 
Liability for Unlawful 

Harassment by 
Supervisors

EEOC (1999)

Enforcement Guidance 
on Vicarious Employer 
Liability for Unlawful 

Harassment by 
Supervisors

EEOC (1999)
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Corroborating Evidence

 Strongest indicator of credibility

 Independent, objective authentication

 Corroboration of central vs. environmental facts

 Not simply aligning with friendly witnesses
 Contemporaneous witness accounts

 Outcry witnesses

 Allegiances
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 Does what the party described make sense?
 Consider environmental factors, trauma, relationships

 Is it believable on its face? 

 “Plausibility” is a function of “likeliness”
 Is the party’s statement consistent with the evidence?

 Is their physical location or proximity reasonable?

 How good is their memory?

Inherent Plausibility
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 Does the party have a reason to lie?

 What’s at stake if the allegations are true?
 Academic or career implications
 Personal or relationship consequences

 What if the allegations are false?
 Other pressures on the Complainant

 Reliance on written document while 
answering questions

Motive to Falsify
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 Is there evidence or records of past misconduct?

 Are there determinations of responsibility for substantially similar misconduct?

 Check record for past allegations
 Even if found “not responsible,” may evidence pattern or proclivity

 Written/verbal statements, pre-existing relationships

Past Record
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 Physical presentation and speech patterns are not determinative of truthfulness
 Humans are excellent at picking up non-verbal cues
 Humans are terrible at spotting liars 

 Demeanor cues may indicate cause for additional questioning
 “I noticed when I asked you about…you crossed your arms. Can you tell me 

why your posture changed?”
 “I noticed when I started asking you questions about…your responses 

became much shorter. Can you explain that for me?”
 “I noticed you rolled your eyes when I mentioned….Can you tell me about 

your reaction?”

Demeanor
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 Indicate where to focus for the Decision-maker without rendering conclusions or 
making findings related to credibility

Credibility Assessments in 
Investigation Reports

138

NOT GOOD

“The Decision-maker should find Mark 
to be unbelievable in his testimony 

about having received consent for the 
following reasons...” 

BETTER

“Mark’s testimony about X conflicts 
with Mariana’s testimony about X. The 
accounts of Witness 1 and Witness 7 
aligned with Mariana’s testimony, not 
Mark’s, during the investigation.”
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Credibility Analysis

 Specific and detailed credibility analysis of:
 Each party
 Each witness
 Any other relevant evidence

 Point to specific details that were considered that have aided in the 
assessments

 May or may not include conclusions about credibility, depending on 
institutional policy

 ATIXA does not recommend making conclusions, but comparisons may be 
helpful
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Common Credibility Assessment Errors

 Misinterpretation of and misplaced emphasis on nonverbal deception indicators

 Misplaced emphasis on (often trivial) information inconsistencies

 Confusion about memory

 Bias in interviews
 Presumptions of responsibility
 Anchor bias

 Confirmation bias

 Accepting information at face value
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Activity: Credibility Analysis
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Read pages 1-21 of the Investigation Report for Activities document in the 
course lobby

 What information speaks to the Complainant’s credibility?

 What information speaks to the Respondent’s credibility?

 Is there information that should be included about evidence credibility?

Activity: Credibility Analysis
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Discussion and Synthesis

 Discuss and synthesize the relevant information
 Consider the elements of each policy at issue
 Refer back to relevant evidence cited
 Refer to the credibility assessment(s)

 Summarize all areas of contested and uncontested facts/evidence 

 Guide for the Decision-maker(s) determination
 What remains unresolved?
 What type of analysis is required based on the applicable policy provisions?
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 This section is only applicable if permitted by institutional policy
 ATIXA does not recommend Investigators provide recommendations in 

processes involving hearings under the 2020 regulations

 Did the conduct occur as alleged?
 List recommended findings for each alleged policy violation applying the 

standard of evidence

 Include a statement that the recommended findings are not binding on the 
Decision-maker(s)

Recommended Findings
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Activity: Recommended Findings
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Using the Investigation Report for Activities document in the course lobby, 
write recommended findings for each allegation
 Cite the specific evidence upon which the findings are based

 Include credibility assessment

Activity: Recommended Findings
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 This section is only applicable if permitted by institutional policy

 ATIXA does not recommend Investigators provide recommendations in 
processes involving hearings under the 2020 regulations

 Did the conduct violate policy?
 List recommended final determination for each alleged policy violation 

applying the standard of evidence

 Include a statement that the recommended determination is not binding on the 
Decision-maker(s)

Recommended Final Determination
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 Final summary statement regarding the status of the investigation

 Indicates whether the report will be forwarded to a Decision-maker, or the 
complaint will be dismissed

Example

This report is intended to provide a comprehensive summary of the relevant evidence 
related to  Complainant’s allegations. It is not intended to draw any conclusions 
regarding the accuracy of the  allegations or the credibility of the parties and witnesses. 
The Investigator submits this report for consideration by a Decision-maker appointed by 
Acme College and remains available to answer any questions regarding the investigation 
or information contained in this report. 

Conclusion
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 Relevant information that would not fit neatly 
in the investigation report
 Policies
 Complaint
 Floorplans
 Drawings
 Lengthy documents

 Parties’ feedback on the investigation report 
and Investigator responses

 Parties’ questions for others and responses

Appendices
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 All relevant and directly related 
information in complete form

 Redact information that is not relevant or 
directly related

 Logical organization to align with report

 May choose to color-code relevant vs. 
directly related evidence

Evidence File
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Enhancing User-
Friendliness

 Table of contents

 Page numbers

 Line numbers

 File naming conventions

 Internal document links
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Questions?
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LIMITED LICENSE AND COPYRIGHT. By purchasing, and/or receiving, and/or using ATIXA materials, 
you agree to accept this limited license and become a licensee of proprietary and copyrighted 
ATIXA-owned materials. The licensee accepts all terms and conditions of this license and agrees to 
abide by all provisions. No other rights are provided, and all other rights are reserved. These 
materials are proprietary and are licensed to the licensee only, for its use. This license permits the 
licensee to use the materials personally and/or internally to the licensee’s organization for 
training purposes, only. These materials may be used to train Title IX personnel, and thus are 
subject to 34 CFR Part 106.45(b)(10), requiring all training materials to be posted publicly on a 
website. No public display, sharing, or publication of these materials by a licensee/purchaser is 
permitted by ATIXA. You are not authorized to copy or adapt these materials without explicit 
written permission from ATIXA. No one may remove this license language from any version of 
ATIXA materials. Licensees will receive a link to their materials from ATIXA. That link, and that link 
only, may be posted to the licensee’s website for purposes of permitting public access of the 
materials for review/inspection, only. Should any licensee post or permit someone to post these 
materials to a public website outside of the authorized materials link, ATIXA will send a letter 
instructing the licensee to immediately remove the content from the public website upon penalty 
of copyright violation. These materials may not be used for any commercial purpose except by 
ATIXA.
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